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THE EQUAL DIVISION OF INHERITANCE AMONG SONS
AND DAUGHTERS IN LE SOCIETY OF VIETNAM: A REVISIT

NHIN NHAN LAI VAN BE PHAN BINH QUYEN THUA KE CONG BANG
GIUA CON TRAI VA CON GAI TRONG XA HOI bAI VIET DUOCI TRIEU LE

Insun Yu*

1. Ownership of Family Property

Marriage in the Lé society (1428-1788) of Vietnam was closely connected to the
perpetuation of the family, i. e., procreation. Married couples were expected to produce one
or more children who automatically became the members of the family by birth. The
children’s automatic family membership meant that they acquired inheritance of family
property. Then, in what way did the children inherit that property?

It has been generally accepted that, when the parents died without a will, their property
was divided equally among their children, regardless of sex. However, one scholar, named
Nhung Tuyet Tran [Tran Tuyét Nhung], has challenged this opinion recently, saying that
the daughters were discriminated against in the division of the parents’ property.*

She argues that article 388 in the Lé Code only mentions the division among the
brothers and sisters (tcong phdn, #847), not necessarily an equal division (qudn phan, 3343
). Second, she states that the eldest son’s portion had to be equal to that of the other ‘ching
ti’ (38 according to the Hong Pirc thién chinh thw [Book of Good Government of the
Hong Buc Period], which was compiled in the first half of the sixteenth century. Nhung
Tuyet Tran translates ‘tz’ literally and says that it means only ‘son.” Thirds, she quotes
another statute in the above book. It mentions the equal division among brothers (huynh dé,
JLES). She interprets ‘huynh’ as “elder brother’ and ‘@é’ as “younger brother’. Accordingly,
she insists that a daughter’s absence in this provision suggests no grant to the daughter of
the right of the equal division of household property. Fourth, she takes as an example the
several testaments in which the daughters’ inherited portion was much smaller than that of
the brothers. For example, the testament of Vit Van Ban and his principal wife, Truong Thi
Loan, dated from the year of 1747, shows that the daughter’s inherited portion was much
smaller than that of her two brothers. Her portion was only 1.83 mau while that of the eldest
son vgas 7.19 mau (excluding the huong hoa property) and the second son’s one was 5.95
maul.

This author would like to briefly mention the nature of family property in Lé society
before the discussion of the children’s inheritance. This is because the property was closely
related to their inheritance.
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It has been well known that family property consisted of three parts: 1) husband’s
property inherited from his family [phu téng dién san], 2) wife’s property originating from
her family [thé téng dién san), 3) property acquired jointly by husband and wife during the
marriage [zan tao dién san].>

We know from these categories that the owner of family property was the parents, or,
in other words, the husband and wife. The following testament [chuic thu], dated from the
year of 1767, also shows that the owners of family property are the husband and wife. It
states: “All the lands and other things are possessions of the husband and wife. Therefore,
neither paternal nor maternal relatives should interfere by any fraud or double dealing with
them.”* Even the children were not able to fraudulently sell their parents’ property during
the latter’s lifetime. If so, they were punished. According to the L& Code [Qudc triéu hinh
lugt, better known as L& triéu hinh lugt], the punishment was as follows: for males, sixty
strokes of the heavy stick and a two-grade demotion, and for females, fifty strokes of the
light stick and one-grade demotion.> As we know, the L& Code was modeled on Chinese
law, that is, the Tang and Ming codes. In the latter two codes, the same act on the part of the
children applied to misappropriation of family property. For example, the punishment in
the Ming Code was only applied when the amount was twenty quan [&]: twenty strokes of
the light stick.® This punishment was due to the children’s misbehavior, not to their stealing.
It is because property in China was jointly owned by all the family members.’

2. Testate Inheritance

As mentioned above, the husband and wife were the owners of family property.
However, they were equal in terms of property. They had no right to the property of a
spouse and had equal right to newly acquired property during their marriage. They also had
no right to inherit a spouse’s property. Only their children had right of inheritance. If one
spouse died intestate without a child, his/her own property and half of the newly acquired
property were supposed to be returned to his/her parents for the purpose of his or her
ancestral worship. If the parents were dead, the properties were entrusted to his/her
relatives.®

The only difference between the husband and the wife was usufruct in regard to the
newly acquired property. The husband retained usufruct of his predeceased wife’s share for
his lifetime even if he remarried. On the other hand, the wife lost the property of her
deceased husband upon her remarriage.

This right of the husband seems to have been the general trend in virilocal residence in
Lé society. He could not have kept such a right in case of uxorilocal residence. In fact,
uxorilocality was not unusual in view of the prohibition of such a custom by Lé Thanh
Tong (1460-1497), who emphasized Confucian ethics.® The custom still existed in later
periods in spite of such prohibition. Christopher Borri, who visited Cochinchina in the first
quarter of the seventeenth century, mentioned uxorilocal residence. “The husbands bring
their own portion, and leave their houses to go to the wife’s . . .”*°
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It was indeed quite common in Lé society for the wife to manage household affairs.
John Barrow, who accompanied Lord Macartney to China in the 1790s, said: “A Chinese
would consider it disgraceful to commit any affair of importance to a woman. Women, in
the estimation of the Cochinchinese, are but suited for, and are accordingly entrusted with,
the chief concern of the family.”**

This seems to have been closely related to women’s contribution to the family
economy by their agricultural and commercial activities. They were especially well-known
as able market traders.'? This is why the wife was called néi frong or Home Secretary.

Now we will return to an examination of the ways in which the children inherited their
parents’ property. There were two rules in general, that is, either the will of the parents or
their intestacy; even so, the law preferred a will over intestacy. The parents enjoyed the
freedom of testation in leaving their property to the children. Samuel Baron said in the late
seventeenth century that every Vietnamese enjoyed what he got by his own effort and was
able to leave to his heirs.™

However, parents’ testation required a written document called chuc-thur or testament.
A father and a mother usually made their testament when they reached advanced age. The
literate testators wrote their own will while illiterate persons were required to have their will
written and attested by a village chief.**

The division of the parents’ property should be fair. The clan chief (tgc truong) was
supposed to be satisfied that the division was impartial.*® If he found that the division was
unfair, he would be able to order the redistribution. And if the parents would divide their
properties unfairly, giving a fertile part to one child and a barren part to another without
good reason, the disadvantaged one was allowed to bring the case to local authorities. If he
was found to be in the right upon investigation, he would be given a new part.® On the
other hand, if any child was discontent in spite of the fair division, his portion was
revoked.*’

Considering the above discussion, we can say that the right of the parents to testation of
their property was somewhat restricted, not unlimited. In a sense, their freedom of testation
meant simply that they could indicate what part of their property was to be given to one
child and what to another. If so, there was not much difference between testacy and
intestacy in Lé society. The equal division of the parents’ property seems to have been a
general trend even in case of testacy.

3. Intestate Inheritance

It has been generally accepted that, when the parents died without a testament, their
properties would be divided equally among the children, whether brothers or sisters. It was
the Japanese scholar Makino Tatsumi who first mentioned the equal division among sons
and daughters based upon article 388 in the Lé Code. He said in the 1940s that, if the
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parents died intestate, their property was supposed to be divided equally among the
children, brothers and the sisters alike.'® Nguy&n Ngoc Huy and Ta Van Tai expressed the
same opinion recently, and | also agreed with them.® Article 388 of the L& Code reads as
follows: “If the parents die, leaving their lands without a chuc thw [testament] for their
disposition, the brothers and sisters shall reserve one-twentieth of this property to constitute
the ritual swong hoa (incense and fire) property which will be entrusted to the eldest son.
The remainder of the property shall be divided among them all (zrong phan).”?°

In Nhung Tuyet Tran’s opinion, the question is whether ‘tzz” only means a son. We
must interpret it in its context, not literally. The preeminent Japanese legal scholar Niida
Noboru already expressed the different view from that of Nhung Tuyet Tran in the 1930s.
He has taken the following example in the legal documents during the Tang and early Song
period. In the brothers’ division of their parents’ property, if one of them was already dead,
‘t’ (“zi” in Chinese) will take over the portion of his dead father. Niida Noboru has
conjectured that ‘i’ (son or child) in this case had meant ‘sons and daughters’.?
Furthermore, the annotation in the article 52 of the Tang Code defines that ‘tzz” means both

‘nam ni#’ (son and daughter).??

When we consider that Viethamese law in the Lé dynasty adopted Chinese law, ‘tzz’ in
the Héng Durc thién chinh thu must has also meant ‘sons and daughters.” Thus *huynh dé’
should not be interpreted literally, either. It must imply both brothers and sisters. A Korean
scholar also interprets ‘huynh dé’ (hyong je in Korean) in a document from the Koryo
period (918-1392) as brothers and sisters.? If we interpret ‘huynh dé’ in this way, ‘the
division among the brothers and sisters’(huynh dé ty mugi tuwong phan) in article 388 in the
Lé Code must mean the equal division of the parents’ property among the male and female
children.

Finally, Vir Van Ban and his principal wife, in their testament, stated the equal division
of their property among ‘chdng tz” and leave it to the three ‘nam n:”’, i. €., two sons and one
daughter.?* But they did not explain the reason for the daughter’s lesser portion. | suggest
that she could have received a dowry in compensation. Pan Ding Gui, who visited Vietnam
in 1688, said that the girls who had no property were despised in Vietnamese society.? The
above mentioned wife’s property can now be easily understood. However, dowry of girls
from poor families may have been less common because these families were more
concerned with their own economic survival. Those who left a testament must have been
relatively wealthy.

When we consider all these, the property of the parents must have been divided equally
among sons and daughters in Lé society Vietnam. The daughters were never discriminated
against. It was obvious in the eyes of the Europeans who visited Vietnam in the seventeenth
century. Samuel Baron and Abbé Richard reported that only the eldest son received a larger
portion—and it was larger because of the inclusion of the hurong hda property.?
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Equal division of the parents’ property was found even in the nineteenth century. For
example, we can see this equal division in the two testaments which were quoted by a
Japanese scholar.?” In one of them, dated 29 March 1817 (sixteenth year of the Gia Long
Emperor), their property was equally divided among the eldest son, three grandchildren
(one granddaughter), and the five grandsons of their daughter(s). In the other, dated 24
November 1899 (twelfth year of Thanh Thai Emperor), their property was equally divided
among eight children (three sons and five daughters). The inheritance of the five sons of
their daughter(s) may have been related with the custom of uxorilocality or the bilateral
system in traditional Vietnamese society.

The property of parents has not always been equally divided among their children,
especially in case of testacy. Confucian influenced legal codes of the Lé dynasty required
children to be pious towards their parents, and allowed parents to disown their impious
children. In accordance with these legal codes, any disowned child was not qualified to
receive his/her portion at the time of the division of parental property. Even if the parents’
chuc thu failed to meet the regulations fixed by law, the unfilial child could not claim
his/her share. On the same grounds, the pious child could be granted a larger portion than
other children.?®

4. The Position of Vietnamese Daughters in Lé Society

It is no wonder that, if we consider the relatively high position of women in L€ society,
the division of parents’ property was equal among sons and daughters. It is true that the
Vietnamese preferred boys. But they never discriminated against girls. The notorious
female infanticide in China was not a feature of Vietnam. According to Samuel Baron, the
Vietnamese adopted children regardless of sex.?® Pan Ding Gui even said that they were
joyful over the birth of girls and gloomy over that of boys.* In this relation, a Korean from
Jeju Island, who had drifted to Hoi An in the second half of the seventeenth century,
returned and said that [in Annam] men were mean and women were noble.** Another
evidence of no discrimination against daughters is found in the Vietnamese family tree.
Sons and daughters were recorded in the order of age regardless of sex.** According to
Confucian ethics, sex is more important than age. Thus sons and daughters were recorded
not in the order of age but of gender. Sons were recorded first, and then daughters.

Succession as the basis of ancestor worship also shows the relatively high position of
females in Lé society. The Vietnamese distinctly preferred succession by male children
over females, but the latter were never excluded from it. Female succession was practiced
so widely that the Confucian-oriented Court officially recognized the custom. Even L€
Théanh Téng, who emphasized Confucian ethics more than any other rulers throughout the
Lé dynasty, allowed it.*®* The custom was also adopted later by the Lé Code [in the year
1517], whereby the management of the hwong hoa property was entrusted to the eldest son
or, failing that, to the eldest daughter.*
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In sum, daughters were principally equal to sons in the inheritance of their parents’

property. But the parent’s way of thinking was not always the same. Thus we cannot say
that the parents would have always divided their property equally among sons and
daughters. When we consider especially the likelihood that Lé society was influenced by
Confucianism to a certain degree, some parents may have given more to sons than to
daughters. Others who were less influenced by Confucian ethics may not have been more
generous to sons than to daughters. What is more likely in this case is that the division of
property would have been equal among sons and daughters. *°
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